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APPELLEES' REPIJY IN SUPPORT OF THEIR
MOTION TO FTLE MATERTAT,S A}iID OPPOSTNG BRIEF

UNDER SEAL, FOR ItI AND .EX PARTE REVIEW

In  acco rdance  w i th  Fed .  R .  App .  P .  27  and  C i r cu i t  Ru le  27 - I ,

defendants/appel lees submit  the fo l lowing Reply  in  suppor t  o f

the i r  mo t ion ,  f i l ed  Sep tember  2 ,  2004 ,  t o  f i l e  ma te r ia l s  and  an

opposing br ie f  wi th  th is  Cour t  under  seal ,  for  in  camera and ex
\

par te rev iew.

INTRODUCTION

In  th i s  case ,  p la in t i f f  a l l eges  the  ex i s tence  o f  a  secu r i t y

d i rect ive issued by the Federa l  Government  re la t ing to  a i r l ine

secur i t .y  procedures,  and he chal lenges the const i tu t ional i ty  o f

tha t  d i rec t i ve .  I n  o rde r  t o  p ro tec t  a i r  t r ave l  secu r i t y ,  a

federa l  s tatute and accompanying regulat ions prohib i t  defendants

f rom d i sc los ing  any  such  d i rec t , i ve  i n  open  cou r t ,  t o  p la in t . i f f  ,

o r  t o  p l a i n t i f  f  ' s  c o u n s e l  .  S e e  4 9  U .  S .  C .  S  1 l - 4  ( s )  ( 1 )  ( C )  ;  4 9

c . F . R .  S S  1 s 2 0 .  s  ( b )  ( 1 )  ( i )  ,  ( b )  ( 2 )  ( i )  ,  1 s 2 0 .  e  ( a )  ( 1 )  ,
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1544 .103  (b )  (4 )  .  r n  l i gh t  o f  t h i s  s ta tu te  and  accompany ing

regu la t i ons ,  and  fo r  reasons  se t  f o r th  i n  i t s  mo t ion  f i l ed  on

september 2,  2004,  the Government  moved th is  cour t  to  permi t

federa l -  defendants to  f i le  mater ia ls  and an opposing br ie f  under

seal - ,  for  in  camera and ex par te rev iew (wi th  a redacted vers ion

o f  t he  b r i e f  t o  be  se rved  and  f i l ed  pub t i c l y )  .

P la in t i f f  f i l ed  an  oppos i t i on  t . o  t ha t  mo t ion  on  Sep tember  i ,

2004  (he re ina f  t . e r  ' , p l  .  ,  s  Op . , ,  )  .  As  d i scussed  be low ,  p la in t i f  f  ' s

ob jec t i ons  a re  no t  we l l  t aken .

DISCUSSION

1.  P la in t i f f  ' s  f i r s t ,  nh - ia r , t -  i nn  f  ̂  ou r  mo t ion  i s  t ha t  t he

scope  o f  t , h i s  Cour t ' s  appe l l a te  rev iew  i s  l im i t . ed  t . o  t he  reco rd

d e v e l o p e d  i n  t h e  d i s t r i c t  c o u r t .  p I . , s  O p .  a t  3 - 5 .  T h a t

argument  incorrect ly  assumes that  th is  case was proper ly  before

t .he  d i s t . r i c t  cou r t  i n  t he  f  i r s t  p lace .

Tha t  i s  one  o f  t he  p r i nc ipa l  i ssues  be fo re  th i s  cou r t .  we

argued below that  the d is t r ic t  cour t  lacked jur isd ic t . ion over

p l a i n t i f f ' s  c r a i m s  u n d e r  4 9  u . s . c .  s  4 6 1 1 0 ,  w h i c h  p r o v i d e s  f o r

exc lus ive cour t  o f  appeals  jur isd ic t ion over  cerLain ord.ers

issued by the under  secretary of  Transpor tat ion for  secur iLy.

whe the r  t he  a l l eged  secu r j - t y  d i rec t i ve  a t  i ssue  i n  p ra in t i f f , s

case is  such an "order"  is  one of  the pr imary quest ions now

bef  ore th is  Cour t .  P la in t , i f  f  contend.s that  the answer to  that

quest ion turns on the ex is tence of  an admin is t rat ive record.  See
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Pl - .  ' s  Open ing  B r ie f  a t  45 .  Because  the  ma te r ia l s  t . ha t  t he

Government  proposes to  submit  are the admin is t rat . ive record,  th is

Cour t  might  f ind i t .  necessary to  rev iew those mater ia ls  in  order

to  dec ide  the  t -  l r r ochn ' l r l  i , l r i sd i c t . i ona l  ques t i on .  Acco rd ing l y ,

Lhis  Cour t  should qrant  the Government ,s  mot ion.

I f  the ex is t .ence of  an admin is t rat ive record is  immat.er ia l -

t o  t he  j u r i sd i c t i ona l  ques t i on ,  t h i s  Cour t  shou ld  s t . i l 1  g ran t  ou r

mot ion.  Because the manner  in  which th is  cour t  wi r l  resolve

p la in t i f f ' s  case  i s  unknown ,  and  because  rev iew  o f  t he

Government 's  proposed submiss ion would be proper  under  at  least

one poss ib le  way of  resolv ing the case,  th j -s  cour t  should granL

the Government, '  s mot. ion so that. the relevant mat,erials are

avai lab le i f  they are needed by th is  Cour t . .

I n  d i s p o s i n g  o f  p l a i n t . i f f , s  c a s e ,  t h i s  C o u r t  c o u l d  f o l l o w

one  o f  t h ree  op t i ons .  F i r s t . ,  t h i s  cou r t  cou ld  ho rd  tha t  t he

d is t r i c t  cou r t  l acked  j u r i sd i c t i on  ove r  some o r  a l l  o f

p la in t . i f  f  ' s  c l -a ims ,  and  cou ld  s imp ly  a f  f  i rm  the  d i s t r i c t  cou r t , s

d i sm issa l  o f  t hose  c la ims  on  tha t  g round .  second ,  t h i s  cou r t

could hold that  the d is t r ic t  cour t ,  proper ly  ent .er ta ined

ju r i sd i c t i on ,  bu t  cou ld  dec ide  the  case  on  the  mer iLs  assumj -nq

a l l  o f  p la in t . i f f ' s  a l l eged  fac ts  to  be  L rue  ( i nc lud ing  the

exis tence and content  o f  the a l leged secur i ty  d i rect ive)  .  Under

e i the r  scenar io ,  t h i s  Cour t . , s  rev iew  cou ld  fo lLow t .he  same

procedure fo l lowed by t .he d is t . r ic t  cour t ,  namely,  d isposing of
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th is  case wi thout  rev iewing the sealed mater ia ls  that  are the

sub jec t  o f  t he  Governmen t , s  mo t ion .

Under  a th i rd  conceivabl -e a l ternat ive,  th is  Cour t  could hotd

tha t ,  a l t hough  the  d i s t r i c t  cou r t  d id  no t  have  j u r i sd i c t i on  ove r

s o m e  o r  a l l  o f  p l a i n t i f f ' s  c l a i m s ,  t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o

e n t e r t a i n  a  d i r e c t  p e t . i t i o n  f o r  r e v i e w  p u r s u a n t  t o  4 9  u . s . c .

S  45110 .  And ,  t h i s  Cour t  cou ld  conce ivab lv  ho ld  tha t  i t  shou ld

t rea t  p la in t . i f f ' s  appea l  as  i f  i t  had  been  a  t rans fe r  o f  t he  case

f r o m  t h e  d i s t r i c t  c o u r t  u n d e r  2 8  U . S . C .  S  1 G 3 1 .  S e e ,  € . c r . ,  C i t y

o f  A l a m e d a  v .  F A A ,  2 9 5  F . 3 d  1 1 4 3 ,  ] - ] - 4 4  ( 9 t h  C i r .  2 O O 2 ) .  I f  t h e

cour t  we re  t . o  t ake  tha t  app roach  as  to  some o r  a l l  o f  p la in t i f f , s

c l a i m s ,  t r e a t i n g  p l a i n t i f f ' s  a p p e a l  a s  a  d i r e c t  p e t i t i o n  f o r

rev iew,  the Cour t .  would be consider inq the mer i ts  o f  those c la ims

and,  in  do ing so,  cou1d consider  t .he mater ia ls  that  the

Governmen t .  p roposes  i n  i t s  mo t ion  t , o  f i l e .  see  camp v .  p i t t s ,

4 1 1  U . S .  1 3 8 ,  7 4 2 - 4 3  ( 1 9 7 3 )  ( e x p r e s s l y  a u t h o r i z i n g  t h e  G o v e r n m e n t .

to  f i le  supplementa l  dec larat ions in  cour t  in  order  Lo more fu l ly

exp la in  the  ra t i ona le  fo r  i t s  admin i s t ra t l ve  ac t i on )  .

Thus ,  wh i l e  p la in t i f f  i s  r i gh t  t ha t ,  i f  t h i s  ma t te r  i s

t reated so1e1y as an appeal ,  the d is t r ic t  cour l  record cannot  be

expanded ,  t he re  i s  a  poss ib i l i t y  t ha t  t h i s  Cour t  w i r l  i ns tead

t rea t  some o r  a l r  o f  p la in t i f f ' s  c la ims  as  p rope r l y  be fo re  i t .

through the equiva lent  o f  a  d i rect  pet . i t ion for  rev iew,

c o n t e m p l a t . e d  b y  4 9  U . S . C .  S  4 6 1 1 0 .
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Given that  these d i f ferent  opt ions current ly  ex is t  and there

is  no way to  know at  th is  po int  which one the panel  o f  judges

u l t ima te l y  ass igned  to  the  case  w i l I  f o l1ow,  th i s  Cour t  shou ld

g ran t  ou r  mo t ion  to  f i l - e  sens i t i ve  a i r  t r ave l  secu r i t y

in format ion under  seal  for  in  camera/ex par te rev iew.  I f  t .hat

pane l  even tua l l y  t rea ts  some o r  a l l  o f  p la in t i f f , s  c la ims

pursuan t  t . o  a  pe t , i t i on  fo r  rev iew ,  t hen  j ud i c ia l  rev iew  o f  t he

seal -ed mater ia l  woul -d p la in ly  be appropr ia te under  the supreme

f a n r r r r -  n r a a a r l a l l t  n O t e d  a b O V e  T f  f  h c  n a r 1 g l  i n S t e a d  e V e n f  r r a l  l w"  y - v v v s e r r e  r r v u v s  q v v v g .  f  !  u t r g  P q t l g f  I I I D u E q u  g v g l r u u q r + /

pursues e i ther  of  the f i rs t  two opt ions,  i t  would have no need to

examj-ne the sealed mdter ia l ,  and no harm wi l l  have been done, .

merely grant. ing our motion now does not mean thaL the panel must

rev iew the sealed sensi t ive mater ia l -s  i f  i t .  f inds i t  unnecessarv

to do so.  But ,  denying our  mot j -on now would forec lose the course

descr ibed above under  which th is  Cour t  considers the mer i t .s  o f

p la in t . i f  f  ' s  c l a i -ms  d i rec t l y .  The  more  p ruden t  cou rse ,  t he re fo re ,

is  t .o  grant  our  mot ion now so Ehat  the Cour t  has avai lab le t .o  i t

whatever  opt , ion i t  dec ides to  fo l low.

2 .  P l a i n t i f f ' s  s e c o n d  o b j e c t i o n  i s  t h a t  " [ d ] e f e n d a n t s  c i t e

no legaI  author i ty"  to  suppor t  the procedure sought  in  Lhe

G o v e r n m e n t ' s  m o t i o n .  P l - . ' s  o p .  a t  5 .  T h i s  s t a t e m e n t .  i s  p u z z l i n q

because ,  t o  the  con t ra ry ,  w€  c i t ed  a  s lew  o f  cases  i n  wh ich  th i s

Cour t  repeat ,ed ly  endorsed sealed,  in  camera and ex par te

s u b m i s s i o n s ,  i n  a  v a r i e t y  o f  c o n t e x t s .  S e e ,  € . e . ,  M e r i d i a n

f n t e r n a t ' 1  L o q i s t . i c s .  f n c .  v .  U n i t e d  S t . a t e s ,  9 3 9  F . 2 d  7 4 0 ,  7 4 5
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( 9 t h  C i r .  1 9 9 1 ) ;  r n  r e  G r a n d  J u r v  p r o c e e d i n q s ,  g 1 i  F . 2 d  5 3 9 ,  5 4 0 -

4 L  ( 9 t h  C i - r .  1 9 8 8 ) ;  U n i t e d  S t a t e s  v .  S a r k i s s i a n ,  8 4 1  F . 2 d  9 5 9 ,

9 6 5 - 6 6  ( 9 t h  c i r .  1 9 8 8 ) ;  u n i t e d  s t a t e s  v .  o t t ,  9 2 7  F . 2 d  4 7 3 ,  4 7 6 -

7 7  ( 9 t . h  C i r .  L 9 8 7 ) ;  P o l l a r d  v .  F B f  ,  7 0 5  F . 2 d  1 1 5 1 ,  1 1 5 3 - 5 4  ( 9 t h

C i r .  1 9 8 3 ) .  f n  f a c t ,  t h i s  C o u r t  h a s  a l r e a d y  a p p r o v e d  o f  s u c h

sealed,  in  camera and ex par te submiss ions for  exact lv  the same

k ind  o f  sens i t i ve  secu r i t y  i n fo rma t ion  a t  i ssue  he re .  See  To rbe t

v .  U n i t e d  A i r l i n e s ,  2 9 8  F . 3 d  t o B T ,  1 0 8 9  ( 9 t h  C i r .  2 o o 2 ) .

Pla in t i f f  a lso cont ,ends that  the requested procedure wi l l

h a r m  h i s  a b i l i t y  t o  l i t i g a t e  h i s  c a s e .  p 1 . , s  O p .  a t  5 .  I n

ac tua l i t y ,  t he  oppos i te  i s  t , r ue .

Be fo re  the  d i s t r i c t  cou r t ,  we  f i l ed  a  mo t ion  to  d i sm iss ,

wh ich  mean t  t ha t  t . he  pa r t i es  l i t i ga ted  p la in t i f f ' s  c la ims  on  the

assumpt ion  tha t  h i s  f ac tua l  a l l ega t i ons  were  L rue .  Tha t  mean t ,

in  turn,  t ,hat  a1 l -  the par t ies - ,  as wel - I  as the d is t r ic t ,  cour t

s imply  assumed that  a  secur i ty  d i rect ive ex is ted and that  i t

r equ i res  wha t  p la in t i f f  c l a ims  i t  does ,  and  the  d i s t . r i c t  cou r t , s

rev iew  p roceeded  en t i re l y  on  tha t  bas i s .

Grant . ing our  mot ion now can only  enhance p la in t i f f ,s

posi t ion in  th is  l i t igat ion because an j -ndependent  panel  o f  the

federa l  jud ic iary  might  rev iew an actual  secur i ty  d i rect . ive

rather  than a mere assumpt ion that  there is  one and whaL i t

m ighL  p rov ide .  rndeed ,  t ha t  i s  p rec i se ry  wha t  p la in t i f f  asked

f  or  in  h is  compla int .  see compla int  a t  L2 ' | |1  sz (a11eging the

secur i ty  d i rect ive is  unconst i tu t , ional  because i t .  "prov ides no
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way for  ord inary people or  rev iewinq cour ts  to  conclus ive ly

determine what-  i  c  I  a . r .a l ' /  \  (emphasis  added)  , .  see a lso p l - .  ,  s

Opening Br ie f  a t  47 ( " I t  remains impossib le  to  imagine how any

Court  o f  Appeal  could rev iew any regulat ion or  secur j t rz  d i rer - t -  i r re

. without knowledge about whet.her or noL a ser-rrr i  f  r. ,

d i rect ive that  mandated the a i r l ines to  request .  ID was actual ly

i ssued  o r  noL . " )  Thus ,  ou r  mo t ion  makes  i t  poss ib le  fo r  t h i s

Cour t  to  conduct  more searching jud ic ia l  rev iew.

We emphasize that . ,  i f  th is  Cour t  were to  deny our  mot ion,

the Government  s tands read 'y  i -o  I  i f  ic ra i -  a  th is  mat ter  as i t  d id

be fo re  the  d i s t r i c t  cou r t :  on  the  assumpt ion  tha t  t he  secu r i t y

d i rec t i ve  a l l eged  by  p la in t i f f  t o  ex i s t  does  ex i s t ,  and  on  the

assumpt ion that  the a l leged secur i ty  d i rect ive requi res what

p la in t i f f  c l a ims  i t  does ,  w i thou t  d i sc los ing  to  t . h i s  Cour t  wha t .

ac tua l l y  m igh t  ex j - s t .
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CONCLUSION

For the reasons stated above and

this Court should grant t,he Government

oppos ing  b r i e f  and  Sens i t i ve  Secu r i t v

camera and ex parte.

' i  n  n t r r  n r i  n i  n a  I  m n l -  i  n nr r r  v q !  v !  t Y l t t q r  r r ( v u t v l l /

' s  m o t i o n  t o  f i l e  a n

In fo rma t ion  under  sea l ,

Respec t fu l l y  submi t ted ,

DOUGLA
\ z v z  l

l-n

f) -/,t fu
N.  LETTER
5 1 4 - 3 6 0 2

At to rnevs ,  Appe l l a te  S ta f f
C iv i l  D i v i s ion .  Room 7232
Department  of  ,Just . ice
950 Pennsylvania Avenue,  NW
W a s h i n q t o n ,  D . C .  2 0 5 3 0 - 0 0 0 1

S e p t e m b e r  1 0 ,  2 0 0 4

HUA WALDMAN
( 2 0 2 )  s 1 4  -  0 2 3 6
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